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From principles to practice: social security in the Scottish laboratory of democracy*
Ann Marie Gray,† Gráinne McKeever‡ and Mark Simpson§
The enactment of the Social Security (Scotland) Act 2018 is an important milestone in the
development of the second devolved-level social security system within the UK. While the
development of the new devolved benefits will continue for several years, the social security
principles contained in the Act represent a statement of intent that an emerging Scottish model will
be based on a different philosophy to the UK’s. This article takes an early look at the challenge the
Scottish Government faces in living up to these principles, with a focus on the commitment to put
respect for the dignity of individuals at the heart of the system, and work to date towards doing so.

Introduction
One of the key claimed advantages of constitutional decentralisation is the ability of the
autonomous components of a state to act as “laboratories of democracy,”1 developing distinctive
solutions to shared policy challenges. Successful experiments may be adopted more widely, the
failures abandoned. While this pattern of experimentation followed by policy learning can be
observed in the development of some states’ systems of social protection,2 it has historically been
absent in the UK. Northern Ireland, the one region to have devolved social security competences
prior to 2012, has been extremely reluctant to diverge substantially from approaches in Great
Britain.3 If this approach has largely been maintained in the wake of the post-2010 coalition and
Conservative governments’ controversial welfare reforms, the Scottish Parliament’s assumption of
its first significant social security powers opens a new testing ground for distinctive policies.4 The
passage of the Social Security (Scotland) Act 2018,5 which received Royal Assent on 1 June 2018,
represents both a major step towards the establishment of a devolved system and a legislative
statement of intent regarding the development of a Scottish model of social security.
The expansion of Holyrood’s competences to include social security is inseparable from the 2014
referendum on independence. Whether citizens’ economic welfare would be better served by
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independence or remaining part of the UK was central to the debate ahead of the vote.6
Consequently, when a single, late opinion poll suggested the electorate might opt for secession,
“welfare” was high on the list of fields in which the main UK parties promised new competences
would be devolved if voters cast their ballots for the Union.7 The Smith Commission would
subsequently recommend devolution of limited parts of the social security system – disability and
carers’ benefits, the regulated social fund, housing-related benefits and some administrative aspects
of universal credit – alongside employment support and the previously devolved responsibility for
replacing council tax benefit and the discretionary social fund.8 The UK government accepted the
Smith recommendations9 and the Scotland Act 201610 puts this vision into practice, also providing
for a power to top up reserved benefits. The first devolved benefit, a supplement to carer’s
allowance, is due to commence payment in summer 2018, followed by the Best Start maternity
grant and funeral expenses assistance in summer 2019 and the new disability and carer’s benefits in
2020 at the earliest.11
A former chair of the Scottish Human Rights Commission argues that through the independence
referendum and subsequent plebiscite on membership of the European Union, “Scotland has
presented its credentials internationally and it’s now understood… what its outlook is and what kind
of country it wants to become.”12 To a large extent, this “Scottish brand” is defined by a vision of
social justice that is claimed to be qualitatively different to that driving many of the UK government’s
actions. 13 The new devolved competences provide a further opportunity to show the extent of (to
borrow a quote usually associated with Wales) the “clear red water” that divides Holyrood from
Westminster.14 The Scottish Government has moved quickly to set out its stall on this front,
publishing a set of principles to underpin the development of its social security policy alongside early
indications that some devolved benefits will be somewhat more generous than their counterparts in
England and Wales.15 These proposals are situated within a wider political context of social justice-
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focused rhetoric, combining ill-defined pledges to better respect social rights in Scotland16 with the
re-establishment of statutory targets for the reduction of child poverty that broadly reflect those
abolished by the UK Government in 2016.17
The Scottish Government’s “vision” for devolved social security is: “Social security is important to all
of us and able to support each of us when we need it.” Realisation of this vision is to be guided by
the eight principles in the 2018 Act:18
a)
b)
c)
d)

social security is an investment in the people of Scotland
social security is itself a human right and essential to the realisation of other human rights,
the delivery of social security is a public service
respect for the dignity of individuals is to be at the heart of the Scottish social security
system
e) the Scottish social security system is to contribute to reducing poverty in Scotland
f) the Scottish social security system is to be designed with the people of Scotland on the basis
of evidence
g) opportunities are to be sought to continuously improve the Scottish social security system in
ways which
o put the needs of those who require assistance first, and
o advance equality and non-discrimination
h) the Scottish social security system is to be efficient and deliver value for money.
This article assesses the scale of the challenge facing the Scottish Government as it seeks to put
these principles into practice. Its main focus is on principle (d), which focuses on the respect for the
dignity of individuals, taking the position that the development of this key principle into practice will
contribute to the realisation of other social security principles. Notably, it is impossible to discuss
social security as a means of upholding dignity without reference to the right to social security and
other human rights. A commitment to protecting claimants’ dignity will necessarily require
consideration of protection against poverty and the reduction of inequality, as well as being in
keeping with a continuous search for ways of improving the claimant experience and doing so in
cooperation with claimants themselves. The first section seeks to define the concept of dignity in the
context of social security, highlighting that there is not necessarily a single, clear definition. This is
followed by a section focusing on the commitment to respect the dignity of individuals, particularly
the dignity of claimants, in the Scottish social security system and discussion of how this has been
reflected in the development to date of the devolved benefits. The subsequent sections shift the
spotlight from policy to process, examining the potential contribution of user involvement in policy
development to the protection of claimant dignity (and the challenges associated with meaningful
coproduction) and the important role of scrutiny, review and appeal processes in ensuring the
principles are upheld. A concluding section emphasises the scale of the challenge ahead as the
Scottish Government attempts to live up to the standards it has set itself.
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Dignity in the context of social security: an elusive definition
At face value, a pledge to develop a social security system based on respect for the dignity of
individuals is commendable. In international human rights law, social security represents one of the
core rights “of central importance in guaranteeing human dignity.”19 Yet the concept of human
dignity is relatively poorly defined20 – the “very essence” of human rights protection, but not
necessarily a right in itself.21 Absent an agreed definition, it is all but impossible to assess whether
the principle is successfully reflected in practice. One of the first tasks for the Scottish Government,
then, is to set out how it understands a term that is central to its vision for a devolved welfare state.
The Scottish Social Security Committee has taken evidence on how this concept of dignity might be
operationalised, opening up an understanding of the elements that require to be in place to give
effect to dignity in practice that has been part of shaping the Scottish Government’s thinking.22 This
evidence was based on the authors’ commissioned work for the Equality and Human Rights
Commission that draws on McCrudden’s analysis of a legal concept of dignity derived largely from
articles 3 and 8 of the European Convention on Human Rights, relating to the right to be protected
from inhuman and degrading treatment and the right to family life, respectively. In relation to social
security policy, the authors propose an interpretation of dignity as requiring access to a minimum
level of income or resources, an interpretation that suggests UK policy since 2010 has, at times,
fallen short of this standard.23 Reinforcing this analysis are the international human rights
instruments to which the UK is a signatory, including the International Covenant on Economic, Social
and Cultural Rights (ICESCR) and the United Nation Convention on the Rights of the Child (UNCRC).
Alongside this legal interpretation of dignity sits an everyday understanding of the term, in which
claimants’ interactions with the social security system and their construction by those with
responsibility for it are at least as important as what the regulations have to say about individuals’
entitlements and obligations.
McCrudden suggests that the protection of dignity has four main elements, each relating to a right
explicitly or implicitly conferred by article 3 or 8 ECHR: protection from inhuman or degrading
treatment and living conditions, the ability to access one’s essential needs, individual autonomy and
protection of cultural identity.24 Although the House of Lords has made clear that charitable
assistance can be an acceptable means of protection against inhuman or degrading living
conditions,25 each of the three remaining elements of dignity requires, or potentially requires, an
income. The focus here is on essential needs, which, for relative definitions of poverty, include social
and cultural participation. For Townsend, poverty consists of “resources… so seriously below… the
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average” that the individual is “excluded from ordinary living patterns, customs and activities,”26
while Marshall argues that the social rights of citizenship include the ability to “live the life of a
civilised being according to the standards prevailing in the society,”27 implying sufficient resources to
enjoy accommodation, goods, services and activities in keeping with current expectations. More
recently, the European Council and Commission refer to “income and resources… so inadequate as
to preclude… a standard of living considered acceptable in the society,” encompassing “activities
(economic, social and cultural) that are the norm for other people” as well as physical essentials such
as housing and healthcare. 28 Some measures to protect dignity, then, might also be expected to
contribute to the reduction of either the extent or severity of poverty, in keeping with principle (e)
under section 1 of the Social Security (Scotland) Act 2018.
In common with the relative definitions of poverty, article 11 ICESCR, which confers a right to an
adequate standard of living (mirrored in article 27 UNCRC), goes beyond physical necessities for
survival to encompass “the cost of participating in the everyday life of society.”29 The subsidiary
rights to food and housing recognise the need for these to meet cultural and technological
requirements as well as to sustain life.30 While ICESCR is a useful source in as much as it very clearly
ties social security to the protection of dignity, as a basis for identifying what an adequate standard
of living actually looks like it lacks precision. The European Social Charter’s (ESC) income standards
represent a more readily applicable benchmark, albeit that income-based poverty lines can
themselves be criticised as arbitrary.31 According to articles 12 and 13 ESC, income from a social
security benefit should be no less than 40% of the equivalised median income, with the claimant’s
total income from all sources including social security and social assistance top-ups not “manifestly
below” 50% of the equivalised median. Given the lack of clear distinction between social assistance
and social security in the UK system, the latter offers the more useful guidance. Benefits may be
reduced below this level for non-compliance with reasonable jobseeking conditions, but the
claimant should not be deprived of his or her “means of subsistence.” 32 Article 16 requires that
families have access to adequate housing and an adequate income, with states normally found to be
compliant if they offer family benefits of at least five per cent of the median income per child.
Other instruments confer specific rights upon particular social groups. Article 28 of the UN
Convention on the Rights of Persons with Disability (UNCRPD) guarantees disabled people the right
to an adequate standard of living and to access social security, including assistance with disability26
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related expenses. This article should be read in conjunction with article 19, which requires states to
recognise and work to fulfil the right of disabled people to “live in” and enjoy “full inclusion and
participation in the community.” Income will be one, although not the only, important factor in
enabling individuals to fully participate in their communities. Article 3(1) UNCRC requires that in any
action concerning children’s welfare, the best interests of the child must be a primary consideration
– a principle reiterated in respect of disabled children by article 7 UNCRPD. The interests of the child
(determined on a case-by-case basis) do not have to be the decisive or primary consideration, but
must be “appropriately integrated and consistently applied” in the policy- or decision making
process.33 The child’s right to benefit from social security is protected by article 26, and in decisionmaking on social security policy or entitlements the best interests of the child should be assessed
with an eye to article 27 (the right to an adequate standard of living) and, arguably, the Child Poverty
(Scotland) Act 2017. The latter reinstates (in Scotland only) the former presumption in UK law that
children should not live in households experiencing poverty according to any of four statutory
definitions.
The UK has ratified all the agreements mentioned, but only the ECHR unambiguously forms part of
domestic law. Consequently, while the ESC, ICESCR, UNCRC34 and CRPD provisions mentioned are
relevant to a normative discussion of what a social security system based on respect for dignity looks
like, they cannot be judicially enforced in the UK courts – nor does the state participate in the quasijudicial structures associated with the ESC or ICESCR. The ECHR focuses primarily on civil and political
rights, hence the protection of social rights in the UK is limited: article 8 ECHR and Protocol 1, article
1 (P1-1) on protection of property rights can be used in defence of existing social security
entitlements or, in conjunction with article 14 ECHR, to challenge discriminatory policies and
practices, but for adults at least there is no absolute right to financial support from the state.35
Nonetheless, the use of other human rights instruments as aids to interpretation of the ECHR rights
has potential to provide a ‘back door’ to justiciability. Notably, in the dissenting judgments in SG and
High Court decision in DA there are signs that a section of the UK judiciary is increasingly willing to
use article 3(1) UNCRC to read a right to social security for children, or at least some protection for
existing child-related benefits, into article 8 and P1-1 ECHR.36
Turning to dignity as an everyday concept, rather than a legal one, there is a wealth of empirical
evidence regarding what claimants consider it means to be treated with dignity, and in particular
ways in which they feel the system fails to do so. The two definitions overlap to some extent:
unsurprisingly, the level of income the social security system provides is among the most common

33

Committee on the Rights of the Child, ‘General comment no 14 on the right of the child to have or her best
interests taken as a primary consideration (art 3, para 1)’ (CRC/C/GC/4, Geneva: United Nations, 2013)
34
The best interests of the child must be treated as a primary consideration in decisions of specific matters
and the Welsh Government must have due regard to the UNCRC rights collectively – Children (Northern
Ireland) Order 1995 no 755 (NI 2); Children Act 2004 c31 s11; Borders, Citizenship and Immigration Act 2009
c11 s55; Rights of Children and Young Persons (Wales) Measure 2010 nawm2 s1
35
Anufrijeva v London Borough of Southwark [2003] EWCA Civ 1406; Nagy v Hungary (app 53080/13)
judgment of 13 December 2016 para 80, 113
36
R (on the application of SG and others) (previously JS and others) v Secretary of State for Work and Pensions
[2015] UKSC 16 [2015] 1 WLR 1449; R (on the application of DA) v Secretary of State for Work and Pensions
[2017] EWHC 1446 (admin); for discussion, see M Simpson, ‘Case comment: R (on the application of DA) v
Secretary of State for Work and Pensions [2017] EWHC 1446 (admin)’ (forthcoming, 2017) Journal of Social
Security Law

6

This is a pre-copy edited, author-produced version of an article accepted for publication in the Journal of Social
Security Law following peer-review. The definitive published version (M Simpson, G McKeever and AM Gray,
‘From principles to practice: social security in the Scottish laboratory of democracy’ (2019) 26(1) Journal of
Social Security Law 13-31) is available online through Westlaw UK or from Thomson Reuters DocDel service.

complaints. Claimants report feeling they are not “entitled to a quality of life,”37 but are “just
existing,” or “living… like a pigeon… you’re just there pick pick pick, and that’s it.”38 Often, the threat
to dignity flows less from the effects of poverty on physical health than from the demoralising
experience of being forced to rely on family, friends or foodbanks for essentials and being unable to
afford everyday social activities.39 This sense of shame does not spontaneously emerge within
claimants, but is linked to a “cultural economy of disgust” towards the poor, deliberately fostered by
political and media narratives.40 Such attitudes, reflected in the portrayal of claimants one minute as
feckless dependants, the next as cunning fraudsters,41 also permeate human interactions in social
security bureaucracies, legitimising their treatment (studies suggest) with paternalism,
condescension or suspicion42 and having a real impact on decisions regarding entitlement to
benefit.43

A Scottish social security system based on respect for the dignity of
individuals
The commitment to develop a social security system that respects the dignity of individuals
therefore has implications for how policy objectives are translated into legal provisions and on how
the system operates in practice. However, although the Social Security (Scotland) Act sets out the
principles that will shape social security, it provides little indication of how devolved benefits will
actually function. Rather, it serves as an enabling Act, setting out the areas in which devolved
benefits can be developed but conferring extensive powers upon Ministers to set out the detail in
secondary legislation. It is possible to identify a number of ways in which the new competences
might be used to better protect dignity although there are practical limits to what can be done in the
short term: resource considerations and the challenge of taking over the administration of social
security need to be considered. The devolution settlement also places limitations on Scotland’s
scope for putting the principles into practice.
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Disability benefits represent by far the most significant part of the social security system to come
under devolved control, accounting for £2.1 billion of expenditure in 2014-15 compared to £600
million on the other devolved benefits.44 They are also an area in which claimants’ rights have come
under pressure in the UK and internationally in the post-2008 age of austerity,45 building on longerrecognised problems with the assessment of applicants’ eligibility for both disability and incapacity
benefits.46 Alongside rather vague promises of an improved assessment process,47 the only concrete
proposals from the Scottish Government to date are to give claimants more opportunity to opt for
direct payment of their benefit to providers of services including home adaptations and energy48 and
not to involve private companies in assessments,49 the latter somewhat controversially enshrined in
the primary legislation.50 This perhaps misses an opportunity to address the fact that UK disability
benefits are a relatively blunt instrument, with the two care-related and two mobility-related bands
of personal independence payment leaving relatively little scope to respond to individual
circumstances, placing a ceiling on entitlement for the most seriously disabled and causing a cliffedge loss of eligibility for those with less serious conditions.51 A more readily personalisable benefit
would give greater scope for payments to reflect individual needs, but at the cost of greater
complexity. That is not to say that complexity must be avoided at all costs,52 but any gains in terms
of claimant outcomes would have to be weighed against higher administrative costs, which could be
considerable if it were no longer possible to share IT systems with DWP.53 Spicker further points out
that a highly personalised benefit of this nature might require more frequent and more intrusive
assessments or access to personal information, with the implication that it could become a threat to
claimant dignity.54
Greater ambition can be seen in the field of carers’ benefits. For adult carers, the Scottish
Government proposes an increase in carer’s allowance to the same level as jobseeker’s allowance
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(£73.10 per week), while a dedicated young carers’ benefit is also envisaged.55 The higher payment
to adult carers will clearly be welcome – the current allowance of £62.10 is below the destitution
threshold identified by Fitzpatrick and others.56 However, whether it is sufficient to ensure a life in
dignity is perhaps more questionable. Jobseeker’s allowance is intended to be a short term benefit,
and normally is, with 60% of claims lasting around six months. Carer’s allowance tends to be a long
term benefit, with more than 50% of claims lasting two years or longer.57 As such, it is arguable that
the support group of employment and support allowance would be a better comparison. Claimants
in the support group receive £109.65 per week, meaning such a change would carry a significant cost
implication – 66,000 people currently receive carer’s allowance in Scotland, with another 45,000
thought to be eligible but not claiming.58 The proposed young carers’ benefit also has merits in that
it would reduce the poverty this group often faces, in keeping with the rights to social security and
an adequate standard of living in articles 26 and 27 UNCRC. However, payment for caring could
entrench the other disadvantages that affect young carers, including exclusion from ordinary
childhood activities and educational underachievement.59 This could affect enjoyment of a range of
other rights protected by the UNCRC, including rights to development (articles 6, 29 and 32), cultural
participation (articles 13 and 31), association with others (article 15), family life (article 16), health
(article 24) and play or leisure (article 31),60 with a knock-on impact on longer term life chances. So
whereas increasing young carers’ incomes is at face value desirable, doing so is not without risk.
Devolved competence in relation to the main income replacement benefits is much more limited,
extending only to control of the housing element of and payment arrangements for universal
credit.61 This in turn limits the scope of devolved benefits to contribute to the realisation of the Act’s
principle (e) by reducing poverty. Divergence from England and Wales can be expected in the form
of compensation for claimants affected by the social sector size criteria (‘bedroom tax’) through a
new housing assistance benefit.62 At one point it appeared that the objective of ensuring housing
benefit continued to cover social rents would be fatally undermined by the extension of the local
housing allowance to the social sector, which would have rendered the ‘bedroom tax’ redundant
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and ensured many social tenants’ rents exceeded their housing benefit payments.63 Further
consideration of how Scottish tenants might be protected from arrears would have been required in
this changed context, but the proposal has now been abandoned.64 Other Scottish tweaks to
universal credit speak to the tension that can exist between the ‘essential needs’ and ‘autonomy’
elements of dignity. Fortnightly benefit payments and direct payment of housing-related benefits to
landlords may help with budgeting and the avoidance of arrears, but undermine the UK
government’s stated objective of giving individuals the right (and responsibility) to manage their
own finances through monthly payments to the claimant.65 The Scottish approach of giving claimants
the option of requesting fortnightly or direct payments,66 rather than doing so by default as in
Northern Ireland, is perhaps as good a way as any of balancing these competing aspirations.
Control of the key aspects of universal credit and the other major income replacement benefits – the
level of payment and eligibility criteria – remains reserved to Westminster. However, the Scottish
Parliament does have power to make top-up payments to individuals entitled to a devolved benefit.
If protecting dignity and human rights and improving the service to claimants are to be prioritised,
the most obvious use for the top-up power at present is to compensate people affected by the new
two-child limit on universal credit and child tax credits.67 A judicial challenge to the policy, widely
referred to in Scotland as the “family cap,”68 was largely unsuccessful in the High Court,69 although
this is likely to be just the first stage in a long process with an uncertain outcome. Scottish
policymakers can act to protect the best interests of children and prevent an early blow to hopes of
achieving their ambitious new targets for child poverty reduction70 by making up the difference in
payments, as long as this does not result in the top-up being recovered by DWP through the benefit
cap. Meeting the child poverty targets may require further top-ups to child-related benefits in the
longer term.
No control over eligibility criteria means no control over the sanctions imposed for breach of these
conditions, arguably the greatest threat to claimants’ ability to meet their essential needs in the
contemporary social security system. The legislation also prohibits the use of devolved benefits to
negate the effect of a sanction applied to a reserved benefit.71 This restriction of devolved power will
undoubtedly have come as a disappointment to Scottish policymakers for whom the recent
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escalation of conditionality in the UK system has been a key concern.72 It is difficult to dispute
Webster’s conclusion that the sanctions regime is “designed to reduce people… to complete
destitution” given that single adult jobseekers without dependants could be left with zero income
after housing costs for periods of up to three years for repeat failures.73 Further threats to dignity
are found in the process, with benefit payments stopped at the commencement of an investigation
without waiting to determine whether the sanction is merited and widespread reports of sanctions
imposed for very minor or even unavoidable instances of non-compliance.74
Efforts are being made to ‘design out’ sanctions to the extent possible within the constitutional
settlement: by making participation in devolved employment support schemes voluntary, the risk of
being sanctioned (and therefore the threat to dignity) is diminished. This is an area in which the
laboratories of democracy analogy is particularly apt: previous research suggests voluntary welfareto-work programmes are no less effective than compulsory schemes, 75 and if this proves to be the
case in Scotland then other parts of the UK will face pressure to rethink how they provide
employment support. At the very least, pressure for the devolution of further powers to soften
conditionality can be expected. In the meantime, some negotiating space might be opened by the
power to pay short-term assistance following a decision to suspend or terminate eligibility of a
devolved benefit until the conclusion of any appeal process.76 As currently constructed, no such
provision would be available on the suspension or termination of a reserved benefit. However, it is
arguable that the constitutional settlement might give scope for such payments to be made if an
arrangement could be reached whereby the funds are recovered from DWP in the event of a
successful appeal, or from the claimant in the event that the decision is upheld. This would ensure
no overall detriment to either the devolved or DWP budget and prevent the undermining of a
legitimately applied sanction, while protecting claimants from the ill-effects of the potentially high
proportion that are improperly imposed.77
Whether the treatment of claimants will be more dignified or respectful in the devolved system will,
of course, only become clear over time. Nonetheless, that the Scottish Government is mindful of the
relational aspects of dignity is demonstrated by its commitments to use less stigmatising language
(“social security” rather than “welfare”),78 to put the user experience first and to view social security
72
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as an investment in people. The only clear signs to date that changes in day-to-day practice are likely
are the commitment that disability benefit assessments will not be carried out by private
contractors79 and the suggestion in the Act that claimants with long term conditions might be less
likely to face reassessment.80 How the new social security agency conducts its business will be
subject to scrutiny for signs of how the commitment to dignity and respect is reflected in its
organisational culture. The long transition period over which operation of benefits is scheduled to
transfer from DWP means this will take time to become clear, but Ministerial references to the
“human face” of the system and the “distrust, misery and despair” that are alleged to characterise
the DWP approach appear to acknowledge the importance of the relational dimension to social
security.81

Protecting dignity through scrutiny, appeals and reviews
Turning rhetoric around dignity and respect into reality is not just a matter of adding detail to policy
commitments, but of ensuring these are reflected in legislation and its implementation. Here the
reliance on Regulations to set out the detailed operation of devolved benefits is somewhat
problematic given the scrutiny deficit inherent in the secondary legislative process. Parliamentary
workloads can render effective scrutiny of even primary legislation challenging, but this function is
further constrained in respect of secondary legislation, which may be rejected but not amended.82 At
UK level this scrutiny gap is filled in part by the Social Security Advisory Committee (SSAC). Similar
expert advice and comment on draft regulations as well as wider issues affecting the social security
system as a whole would undoubtedly be beneficial to the Scottish Government, but cannot come
from the SSAC itself, which is barred from commenting on devolved benefits in Scotland (despite
playing this role in Northern Ireland).83 The creation of a comparable oversight body for the devolved
system, the Scottish Commission on Social Security,84 is therefore a positive development, increasing
the accountability of the devolved administration for its pledges on dignity and respect. A risk
remains that there is a void for expert advice on the interaction of devolved and reserved benefits as
divergence occurs. McKeever argues that relatively formalised cooperation between the Scottish
Commission and UK Committee will be required to mitigate this problem.85 If the devolved system is
to be designed with the people of Scotland, it is also logical that Scottish society as a whole should
play a role in scrutinising the place of dignity and respect within it, perhaps implying ongoing
investment in human rights education.86
High-level scrutiny of social security legislation and of the operation of the system as a whole must
sit alongside oversight of decision making at the individual level. Dignity will not be served if
claimants miss out on benefits to which they ought to be entitled, and mistakes will occur no matter
79
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what steps are taken to embed dignity and respect in legislation and practice. Those who consider
challenges to an initial decision need to be sufficiently independent from the original decision
maker. This does not mean there can be no role for mandatory reconsideration or some other form
of internal review, but this must provide a genuine prospect of decisions being changed and not act
as a barrier between the claimant and the ‘real’ appeal. The option of an appeal to a tribunal
external to the social security agency must be available at some point to comply with the procedural
requirements of article 6 ECHR (the right to a fair hearing)87 and article 13 ESC (the right to social
assistance).88 Requiring applicants to request internal review before they can appeal to a tribunal, as
seems likely to be the norm,89 does not necessarily infringe the claimant’s rights or undermine the
protection of dignity, although previous studies have found that internal review works better in
some parts of the UK system than others.90 It is more important that all decisions are appealable and
that there are no unreasonable hindrances in fact or in law to exercising the right of appeal.91 Lack of
knowledge of how the system works or poor understanding of the reasons for a decision could be
examples of such hindrances, so it is important that adequate advice services are available: even if
self-representation forms part of the “design fantasy” of mandatory reconsideration, it is clear that
outcomes are more favourable for those who are legally supported.92 The proposal in Northern
Ireland that sanctioned claimants should be automatically referred to advice services might be
considered for all applicants who receive an adverse decision.93

Services designed with the people of Scotland
Social security principle (f) states that the devolved system “is to be designed with the people of
Scotland on the basis of evidence.”94 This suggests that some of the unanswered questions about
the future shape of policy, identified above, are likely to be addressed over time through
engagement with system users and the wider public. This process can also make a contribution to
the protection of dignity and the more general protection of human rights through social security
provision. Articles 19 and 21 UDHR – the right to freedom of expression and to take part in the
government of one’s country – can together form a basis for a right for citizens to be involved in
shaping policy that affects them. This is reinforced by two of the five PANEL principles for a human
rights based approach – participation and empowerment.95 Article 12 UNCRC more explicitly confers
87
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upon children a right to have a “voice” in matters affecting them, while the Committee on the Rights
of Persons with Disabilities advocates “genuine participation” by disabled people in the
development of disability benefits.96 The Scottish Government’s flagship coproduction initiative in
this field has been the appointment of 2,400 individuals with recent experience of claiming benefits
to social security experience panels in June 2017. This follows on from the Welfare Reform
Committee’s drive to capture the voices of claimants through its ‘Your Say’ initiative.97 At the time of
writing it is not yet clear what influence the panels will have over emerging policy. An initial
quantitative study (1,144 respondents) finds that members’ perceptions of DWP services are largely
negative, with 60% reporting a ‘poor’ or ‘very poor’ experience. A majority of respondents listed
advice with a claim and the application process among their top three areas for improvement, with
over 40% also identifying the closely related areas of the reconsideration/appeal process and being
kept informed about a claim.98 A qualitative study based on free-text responses to the survey and
focus groups involving 274 panel members reinforces these findings. Further information emerges
on the reasons for dissatisfaction with DWP, with inflexibility, lack of transparency, distrust and the
stress associated with the process highlighted.99
The challenge for Scotland in this area is that user involvement in the design and delivery of services
– and all kinds of citizen participation in public services100 – ranges from meaningful to tokenistic to
outright disempowering,101 with the worst-case scenario seeing local communities simply left to fill
in the gaps as public services are cut back.102 Care must also be taken to ensure that co-production
initiatives are not simply dominated by those who are more confident and articulate, more directly
affected by the decision to be taken and/or have more time to spare.103 A human rights-based
approach to participation in policymaking, grounded in article 12 UNCRC but potentially of equal
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relevance to adult social security users,104 is proposed by Lundy.105 According to this model, genuine
user-shaped decision-making requires not only voice (the right to express one’s views) but an
opportunity and defined space in which to express those views, an audience willing to listen to the
views and genuine influence, so that the views expressed are acted on as appropriate. For this voice
to carry weight, it must express an informed view; where complex issues like social security, or
indeed the concepts of dignity and respect, are concerned, this is likely to require capacity-building
work with citizen participants in policymaking, for example to increase understanding of how the
system works at present to underpin proposals for its future improvement.106 Sicilia and others’
study of the development of services for autistic children and their families in Lombardy illustrates
the sustained effort required to recruit service users, persuade them that their involvement is
worthwhile, support them in the development of proposals and retain their input through the pilot,
implementation and dissemination phase.107 Experience panel members have been given space to
express their views and the Scottish Government states that it will be a receptive audience.
However, the experience panel outputs to date have clear limitations in their capacity to influence
policy. The quantitative study provides a clear indication that DWP is poorly regarded by claimants,
but gives only a very general account of which aspects of its service are at fault and no detail of why
– although this is addressed to some extent in the qualitative follow-up. Responses to the question
on priorities for improvement were constrained by the provision of a rather short list of options that
did not include the level of benefit or the conditions for an award, with the qualitative study subject
to a similar limitation in this case. A further weakness of an exclusive focus on the experiences of
social security claimants in the coproduction process is that it risks missing out on the expertise and
experience of frontline staff,108 whose perspective on some matters might differ to claimants’.109
In principle, co-production methods can be applied to the design of both policy and delivery
mechanisms in any area of social security. It is possible, though, to identify a number of areas in
which the voice of the service user and of the Scottish people more widely particularly needs to be
heard. As noted, disability benefits account for by far the largest share of expenditure among the
devolved areas of the system. It is already known that actually taking control of and beginning to
develop a Scottish incarnation of these benefits will take until at least 2020, providing a good
opportunity to investigate how they might be improved under Holyrood control.110
Carers’ benefits represent the second priority area in which the voice of claimants, or potential
claimants, needs to be heard. Higher cash benefits are not the only means of supporting carers;
some might prefer increased investment in respite care and other services to a further increase of
the allowance. This is particularly pertinent where the proposed young carers’ benefit is concerned.
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That reducing poverty among young carers should be a priority is reinforced by the Child Poverty
(Scotland) Act, but ensuring they enjoy as normal a childhood as possible is already enshrined as a
priority for those working with them,111 in keeping with a range of UNCRC provisions.112 Again, a
holistic assessment of young carers’ needs and of how they understand a notional ‘right to a
childhood’, informed by young carers themselves, has potential to identify alternative means of
support to be prioritised over or delivered alongside the new benefit.
The co-production model should not be confined to the development of high level policies and
systems, but employed in front line encounters. This is perhaps less relevant to the devolved
benefits – once an award of a disability or carer’s benefit is made, it may be years before the matter
is revisited, so that there is little scope for developing an ongoing relationship between claimant and
staff member. The benefits in which this can occur – jobseeker’s allowance, employment and
support allowance and universal credit – remain reserved, although the possibility of delivering
frontline services through the Scottish social security agency might merit exploration. The approach
is relevant to employment support schemes. If the work programme has been “worse than doing
nothing” in its contribution to getting harder-to-help clients, including disabled people, reintegrated
into the paid workforce,113 then it makes sense to involve those claimant groups in a discussion
about what kind of support could help them return to employment. A voluntary employment
support scheme should also be seen as an opportunity to increase the role of the individual claimant
in shaping a personalised activation plan that aims to identify what he or she wants to achieve from
participation and help make progress towards it – an approach that, in principle at least, is central to
Scandinavian welfare-to-work models.114

Conclusion
Social security law never stands still for long, but these are particularly significant times for its
development at both national and devolved level. The trajectory of UK policy since 2010 has been
consistently in the direction of reduced generosity towards and increasingly disciplinary treatment of
working age claimants. Besides the coalition and Conservative governments’ policy imperative of
cutting expenditure, this approach has been driven by the assumption that “tough love”115 is
necessary to help move claimants (back) into paid work. A large part of the Scottish political elite has
made its rejection of this analysis clear since 2011,116 but prior to the Scotland Act 2016 the devolved
institutions had little scope to put an alternative vision into practice. While devolved social security
competences remain limited in their extent, and will be slow to bear fruit, there is now potential for
Scotland to begin to act as a laboratory of democracy in this field. Initial indications are that
policymakers there will be more inclined to experiment than their counterparts in Northern Ireland,
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despite the latter’s much more extensive powers.117 If the results suggest a more compassionate
approach to claimants – protecting living standards while imposing less onerous jobseeking
conditions – can reduce poverty without apparent ill effects on transitions to employment, the UK
government is likely to face questions about the implications for its own approach.
That said, questions remain about whether the emerging devolved social security system can
genuinely live up to the high standards the Scottish Government is striving to set itself. Managing
expectations will be a challenge in itself: knowledge that ‘social security’ is being devolved without
understanding of the nuances is likely to lead some to anticipate changes to the main out-of-work
benefits that Holyrood cannot deliver at present. The commitment to enhance the user experience
might also clash with the principle that social security should be efficient and offer value for money.
The Scottish National Party has to date been cautious about using recently-devolved taxation
powers to raise more revenue,118 although that has begun to change with the introduction of the
new Scottish Income Tax, three of whose five bands are (slightly) higher than the UK equivalent. In
the absence of more ambitious deployment of devolved revenue-raising powers, any aspiration to
greater generosity in some areas of social security will have to compete with other priorities for a
share of existing funds. This does not necessarily rule out more generous devolved benefits or the
topping up of reserved benefits as the overall cost of poverty to the public purse can be higher.119
These limitations on both competences and resources mean the principle that continuous
improvement should be pursued will be difficult to deliver. If DWP continues along the retrogressive
path of recent years, then from a claimant’s perspective the social security system as a whole is
unlikely to improve regardless of the evolution of devolved benefits; while the top-up power could in
principle be used to prevent this, the more the real value of reserved benefits diminishes, the more
expensive its use becomes.
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